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°  FILED
¢ 0CT -

2 OCT -9 2007
AT géiﬁn?#%*?'

Clak =
Sacond Judiclal Sloul

L THE CIRCUIT CCURT OF THE SECOND CIRCUIT

STATE OF HAWAI'X

THE STIERR®R CLUEB, a Califoroia } CIVIL HO. 05=1=0114(3;
non-profit corporalion ! (Declaratory Judgment)
rogiatered to do business in }
the dtate of Hawai'i; MAIIL }  ORDER GRANTING ELAINTIFEFS'
TOMORRIW, INC., a Hawai‘i nons ) MOTION TO ENFORCE JUDSMENT
profit corporation; and the I EEQUIRING ENVIRCHNMENTAL
EAKULLUT HAREQOR CORLITION, an } RESESSMENT BY FROHIBITING
unincerparated assccizticn, } IMPLEMENMTATICN OF HAWAII
1 SUPERFEREY PEQJECT, FCOR
Plaintiffa, ] TEMPORARY, FEELIMIMNOEY
} AND/OR PERMAMENT
VE ) IHJUNCTION; CEETIFICATE QF
) SERVICE
THE DEFARTMENT OF TRANSPORTATION ]
OF THE STATE OF HAWAICI; RONMEY !
HRRAGLA, In hilg capacity as )
Dirgector of the DEPARTMENT OF )
TEAHNSPORTATION OF THEE ETATE OF 3
HAWAI"I; BARRY FUKIMAGE, in his K
capacity as Director of Harbors i
of Che DEPARTMENT OF H
TRANEFPCORTATION OF TRE STATE OF ¥
1

HAWAT'TI and HAWAI'I EURPEREEREY,
INC. .,

Defendants.

QORDER GRANTING PLATNTIFFS’ MOTICH TQ ENFORCE JUDGHENT
REQUIRING SHVIEONMENTAL ARSSESSMENT BY PROHIBITING
IMFLEMENTATION OF HAWAII SUPERFERRY PROJECT,

FOR TEMFORARY, PRELIMINARY AMD/OK PERMAWNENT INJUNCTION

The Motien to Enforce Judgment Reguiring Environmental

Azseamment by Prohibiting Implementaticn of Hawaii Superferry
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Froject, ior Temporary, Preliminary and/or Fermanent Injundcion
of Plaintiffs THE SIERRA CLUBR, MAUI TOMORRCW, INC., and KAHULUI
HAEBOR COALITION (*Plaintiffs*) came on for hearing on ARugust 29,
2007, Zor evideniizry hearings from September 1o T
24 - Z3, 2007 and from OQectober 1 - 5, for cral srqument on
Coctober 8, 2007 and for decision on October %, 2007 bafore the
above Court. Plaintiffs were represented by I=azc Hall, Esq.
Defendants the 5TATE OF HAWAI'I DEPARTMENT OF TRANSEORTATION,
BARRY FUKUNAGA, and MICHAEL FORMBY, in their officizl capacities
{“HDOT*) , were represented by Deputy Attorney Generzl, William J.
Wynholl, Bsg. Defendant HAWAIL SUBERFERRY, INC. was reprosented
by Liea J. Munger, Esg, Lisa A. Bail, EBEsg., Bruce L. Lamon, EEq.
and John E. Lacy, Esg. Basad upon the record and file bo dace,
che argument of counsel and good causa AppEaring :

IT IS HEREBY ORDERED, ADJUDGED AWND DECREEED, as follows:

A Plaintiffs’ reguest for sz permanent injunction is
hereby granted as follows:

1. Tnig Court has granted summary judgment in taver
of Plaintiffs on the claim regquiring the preparatisn of an
Envirenmental Asseszment, pursuant to Hawai'i Revised Starcures
("HRS”) Chapter 343.

2 By HRES E 343-%5;

Acceptance of =2 required final statement shall ke

a4 conditicon precedent to approval of the reguesst
and comnencement of proposed action.
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T By HRS Chapter 343, acceptance of a regquired
statemant iz a “condition precedant” :

A. To the commencement or implementatcion of a
proposaed project, HRES § 343-5(c); Hawai i padministrative Rules
{“HARR")}) B 11-200-23(d); and
% =) To the uze of state lands or funds in
inmlemﬂnting the proposed action, HRS § 343-5(b); HBRE & 11-200-
23ic); and

e Ta the izsuance of approvals or entitlements
for the project, HRS § 343-5{(¢); HAR 3 11-200-23(d}; Kepooc v.
Fana, 108 Haw. 270, 102 P.34 933 {2005); KSO4a v, County of Maui,

BE Haw. 66, 947 P.2d 378 {(1997).

4, "Accaplance”™ refers to:
. the acceptance of an EIS,
b the entry of a FONEI, Kepco v, Kane, 106

Haw. 270, 102 p,3d 925 {2005), and/or,
. 6N Exemption Determination, KSCA v. County of
Maui, B6 Haw. 66, 547 P.2d4d 378 ([1537).
5. There 1s now no "acceptancea” of this projeest

pursuant toc HES Chapber 343,

G . The propoged action or projescht iz:
a. The barges Lo load and unload vehicles and
passengers bhetween the Hawaii Superferry, Inc. (YHSFY) and Piar 2

at the Kahului Harbor in Hahului, Maui, Hawai‘i;
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b, Operaticnal support Lo accommodzie the HSF,
including the provision of uLiliLiEE_{watEr, power and lightine)
security fencing (separatbing the premises granted to H3F from
other atate lands at harbore); pavement seriping (of the roadways
from the Fiers connecting te local highwave as well as the
#taging arsas for ticketing and inapection of passengers and
vehicles); the placement of boarding gangway ramps; and the
ingtallaticon of tents at inspection points or customer waiting
arezs [(for passenger termimals) ;

2l The state lands granted by HDOT to HSEF to use
for the HEF project at the Kahului Harhbor located at XKahului,
Maul, Hawai'i;

g. The HEF project a2t the Kahului Harbor or
aetion that is facilicated by the harbor imgrovemsnts at the
Kahului Harbor, since these harbor improvements are a condition
precedent or prersguisits tc HEF operationo. KESCA v. County of
Maui, 84 Haw. 68, 847 F.2d 378 (1%97); Citizens for the
Protection of the North Xohala Coasgtline v. County of Hawai‘i, o1
Haw, 54, 195, 273 P24 1120 (1593} .

T - Bazed upon the foregsing, HDOT and HSF and their
gubardinatas, agents, attornevs, and all obher peErscns a:tir.g in
concert of participation with them who have actual knowledge of
this CQrder, are hereby prohibited from implementing the project

or using the barge, the apsrational support andfor che prake
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lands described in paragrapghs 5. a. - d. above for Lhe Hawaii
Superferry project while the Environmental Aszsesament, referenced
in paragraph 1. above, is being prepared and until the
environmental review process reguired by HES Chapter 343 and the
underlying requlations, HAR 3 11-200-1 ek. s=g., hag been
slawsul 1y concluded,

8. [n the altcernztiwve, in Life of the Land v.
Ardiyoshi, 57 Haw. 24%, 252, 553 P.2d 454, 466 (1976), the Hawair'i
Supremes Court adopted a three-prong test for determining whether
injunceive reliel should be granted:

(1) Iz the Plaintiff likely to prevail on the

mariks? (Z) Does the bhalance of irreparable damage

a2vor the issuance of a Cemporary injunction? (3]

Does the public interesat support granting tha

injuncbion?
In Penn v, Trangportation Lease Hawail, Ltd., 2 Haw. App. 272,
€30 P.2d BdE, 629 (1981}, the Intermediate Court of Appeals for
the State of Hawai'i, citing Lhe Life of the Land test, noted che
flexible manner in which the balancing ie to take place:

[(£]he greater the probabilicy the party sesking

the injunction is likely to prevall on the merits,

the less he has Lo show that the balance of

irreparab:le damage favers issuance of fha

injunccion.
2 Haw. App. at 276.

The first two factors are balanced as if they are parc

of one continuum. The moving party 18 reguired to demonstrabe:

aither a combination of probable sucecess and
the possibilicy of irreparable injury or that

5
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serious guesticns are raised and the balance of
hardship tips strongly in hig Lavor. (Emphazis
added. )

W, Tnolizs and Sons Baking Oa. w. ITT Japbipegtsl
Banking Co., 526 .24 HE, HAE (9th Cix, 1975);
Hawaii Pevchisbric Socisty . Arivoshi, 481 F.
Supp. 108 (D.C, Haw., 127%}. EBither showing will

gustain a praliminary injunoeion, uir R &
Viata Sanlfary Sorvices, 5242 F. 24 77%, 781 (9th
iz, 19771,

= The Court finds arnd concludes that Plaintiffs

have already prewvailed gn the merits since summary Jjudgment has
been granted in faver of PFlaintiffs on their claim that an
anvircenmental asseggment musk be prepared.

+]8 The Court finds and concludes kEhak che
halance of irreparable damage favors the iszuance of a permanent
injurntbion in this case as Plaintiffs have damonetrated shs
posoibility of irreparable injury with respect ta the
environmenktal impacts of Hawaii Superferry operaticons on natural
rescurces, protected species, incoreagsed introduction of invasive
epecies and causing scclal and cultural impacta.

o= The Court finda and concludes that the public
interest in implementing the envircnmental review process
supports the granting of this permanent injuncticn in this caze,

2, Based upon the Ffaregoing,. the Court Surther
crdars as fallowe:

a. & permanent injunckbion is hereby isaued

prohibiting Deiendant HSF from using the harge attached to Pisr 2
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at the Kahului Harbor, in Kahulwi, Maui, Hawairi or any of
"pramises" or state lands granted by HDOT to HSF at the Eshului
Harber for the passengsr terminal, for inspecticon and ticketing
and Lor roadways Lo and £from Pier 2 and the non-harbor Eahidlui
roadway system.

& k. A permanent injunckicon is hereby issuaed
prohibiting EROT from parmitting HEF from uzing the barge
attached to Pier 2 at the Kahului Harbor or any of “premises” or
statz landz granbed by HDOT Lo HEF at the Eahului Harbor [or the
passengey texminal, for inspection and ticketing and for roadways
te and from Fier 2 and the non-harbor Kahulul roadway system.

(o This permansnt injunction shall remain in
full, force and effect while ths Envirgonmental Rcoeostnent,
raferanced in paragraph 1. above, is being prepared and untcil che
environmental review vrocess required by HES Chaptsr 343 and the
underlying regulsticns, HAR §§ 11-300-1 st. soag., has bean
lawtully conciuded.

B. As 1t relates o the Kahuleid Harbeor in Kahului,
Maui, Hawai®i, the Harbors Operating Agresement entered into on
the 7th day of Sepbember, 2005 between the Stakte of Hawaiti,
Department of Transportation and Hawaii Superferry, Inc., ac
amended on the 25th of October, 2005, i= hereby declared -void
becauss it was not preceded by the reguigite environmental

sgsssament which wae s condition precedent to approval of the
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request and commencement of Che proposed action. HRES § 243-5.

Bk Counsel for Plaintiffs shall promptly prepars,
circulate for approval and submit to the Courk findings of fackt
and conclusions of law, pursuvant to HRCP Rule 32 (a),
congtitubting the grounds for the actions granting the permanent
dnjunckion and other relief =2t Eorth abaove.

D. Flaintiiis, as the prevaliling parties, may, by
separate moLion, [£ile a regueet for bthe reimbursement of their

re=asonable attorney’'s fees and costs incurred in this case.

DATED: Waliuku, Hawaii, Ocbober %, 2007.

EM,J

J?ég £ the Above-Encicfed Court




OCT-E9-c88T 18:17 §

I hershy certify that a copy
of the within was served this

eth day of Qctober, 2007, by
facsimile, and will be served on
the i10ch day of Cctoher, 2007, by
United States mail, on:

Iegac Hall, Es=q.

William Wynhoff, Esqg., DAG
Lisa Woode Munger, Esgq.

18 clerk

e
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